IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEROVE MCCOY : GAVIL ACTI ON
V.
MARTI N L. DRAGOVI CH ; No. 98-3493

MEMORANDUM AND ORDER

Norma L. Shapiro, J. Sept enber 15, 1998

Petitioner Jerone McCoy, filing a pro se petition for a
wit of habeas corpus pursuant to 28 U . S.C. 8§ 2241, alleged that
t he Pennsyl vani a Board of Probation and Parole (“Parole Board”)
violated his rights under the Due Process C ause of the Fifth
Amendnent and the Ex Post Facto Clause by arbitrarily and
capriciously denying himparole. The petition for habeas corpus
was referred to United States Magi strate Judge Diane M Wl sh
(“Judge Welsh”) for a Report and Recommendation. Judge Vel sh
recommended that the petition be dism ssed for failure to exhaust
state renedies.

I n reaching this decision, Judge Welsh relied on

Burkett v. Love, 89 F.3d 135 (3d Cir. 1996), in which the court

hel d that a state prisoner nust exhaust state renedies for
unconstitutional denial of parole before seeking a federal wit

of habeas corpus. See Burkett, 89 F.3d at 140-42. Noting that

Pennsyl vani a state | aw was uncl ear on state appellate renedies

avai l abl e for denial of parole, the Burkett court invited



clarification by either the state Suprenme or Commonweal th Courts.
See id. at 142.

The next year, the Pennsylvani a Commonweal th Court
i ssued two opinions rejecting the Third Crcuit’s interpretation

of Pennsylvania law. In the first, the court found that “an
appeal fromthe Board's decision would not be avail abl e because
courts of this Commonweal th, Iike federal courts, are w thout
jurisdiction to hear such appeals fromthe respective boards,

even when a constitutional claimis nmade.” Waver V.

Pennsyl vani a Board of Probation and Parole, 688 A 2d 766, 774

(Pa. Commw. 1997) (footnote omtted). The other decision,
shortly after Waver, refused to review a parol e decision, “even
when an error of constitutional proportion is averred.”

Comopnweal th v. Stark, 698 A 2d 1327, 1333 (Pa. Commw. 1997).

In the nost recent Pennsyl vania Commonweal th Court
decision, the court found that a parole decision was revi ewabl e
“to the extent that a constitutional or statutory violation has

occurred.” Mers v. Ridge, 712 A 2d 791, 794 (Pa. Commw. 1998).

Judge DuBoi s has found, on two occasions, that
Pennsyl vania did not afford appellate options for denial of
parol e deci sions and di sm ssed the petitions on their nerits.

See Bonilla v. Vaughn, 1998 W. 480833, *5 (E.D. Pa. Aug. 14,

1998); Speth v. Pennsylvania Board of Probation and Parole, 1998

W. 272155, *2 (E.D. Pa. May 18, 1998). Judge Broderick al so

proceeded to the nmerits of a habeas petition and dismssed it,



but noted that state | aw was uncl ear. See George v. Vaughn, 1998

W. 188847, *2 (E.D. Pa. Apr. 21, 1998).

In the absence of a controlling Pennsylvani a Suprene
Court decision, or even a consensus of the Conmmonweal th Court
judges, this court is bound by the Third Grcuit’s interpretation
of Pennsylvania |aw. Judge Welsh correctly relied on the Burkett
hol ding that state | aw renedi es are avail able for the review of
an unconstitutional parole violation and the petition should be
di sm ssed without prejudice for failure to exhaust state
remedi es; her Report and Recommendation will be approved and

adopt ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEROVE MCCOY : GAVIL ACTI ON
V.
MARTI N L. DRAGOVI CH No. 98-3493
ORDER

AND NOW this 15th day of Septenber, 1998, after
careful and i ndependent consideration of the petition for a wit
of habeas corpus and the answer thereto, and after review of the
Report and Reconmendation of United States Magi strate Judge D ane
M Welsh, and in accordance with the attached Menorandum it is
her eby ORDERED t hat :

1. The Report and Recommendation i s APPROVED and
ADOPTED;

2. The petition for a wit of habeas corpus is
DI SM SSED wi t hout prej udi ce.




